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With the new Family and Medical Leave Act (FMLA) regulations, effective January 16, 2009, and the 

2008 amendments to the Americans with Disabilities Act (ADA), effective January 1, 2009, the face of 

employment law has drastically changed. Understanding and adjusting to these changes is not 

necessarily an easy task. This article is intended to help Community Action Agencies (CAAs) cope with 

these changes by highlighting their more relevant and significant aspects and setting forth action steps 

for addressing them. 

 

The New FMLA Regulations 

Generally, the FMLA requires employers to grant unpaid, job-protected leave if an employee has worked 

for his or her employer for at least one year and, during the previous 12-month period, has worked at 

least 1,250 hours at a location where 50 or more employees work or within 75 miles of that location. 

The new regulations from the United States Department of Labor (DOL) do not affect these eligibility 

requirements but do clarify and more clearly direct the application of many other provisions of the 

FMLA in the following ways: 

 

Qualifying Reasons for Leave 
The qualifying reasons entitling an eligible employee to take FMLA leave have been expanded to include 

two new military family leave entitlements referred to as (1) qualifying exigency leave and (2) military 

caregiver leave.  Congress created these two new qualifying reasons for leave in January 2008, but they 

were not implemented until 2009 when the new FMLA regulations became effective.  The other 

qualifying reasons for leave have remained the same except that some of the six categories that define a 

serious health condition have been clarified. 

 

Qualifying Exigency Leave (29 C.F.R. § 825.126) 

Qualifying exigency leave helps employees who have an immediate family member on active duty or on 

call to active duty status handle various non-medical exigencies arising out of these circumstances. 

Eligible employees may take up to 12 weeks of FMLA leave for any qualifying exigency arising out of the 

fact that the spouse, son, daughter or parent of the employee is on active duty or has been notified of 

an impending call to active duty status in support of a contingency operation. A military operation 

qualifies as a contingency operation if it is designated by the Secretary of Defense as an operation in 

which members of the armed forces are or may become involved in military actions, operations, or 

hostilities against an enemy of the United States or against an opposing military force. Alternatively, a 
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military operation can be a contingency operation if it results in the call or order to, or retention on, 

active duty of members of the uniformed services (other than active regular Armed Forces), during a 

war or during a national emergency. 

 

Qualifying exigency leave applies to members of the National Guard, members of the reserve 

components, and certain retired members of the regular Armed Forces and retired reserve who are the 

spouse, son, daughter or parent of the eligible employee. Qualifying exigencies include: short notice 

deployment; military events and related activities; childcare and school activities; financial and legal 

arrangements; counseling; rest and recuperation; post-deployment activities; and any other event that 

the employee and employer agree is a qualifying exigency. The basic eligibility requirements for this 

leave are the same as for FMLA leave taken for any other qualifying reason (the employee must have 

worked for the employer for at least one year etc.). 

 

Caregiver Leave (29 C.F.R. § 825.127) 

Caregiver leave enables eligible employees to take up to 26 weeks of FMLA leave during a single 12-

month period to care for a covered service member with a serious injury or illness incurred in the line of 

duty while on active duty that may render the service member medically unfit to perform the duties of 

his or her military position. The eligible employee must be the spouse, son, daughter, parent or next of 

kin of the covered service member, but need not be the only individual, or even the only family 

member, available to provide care to the family member. Again, the eligibility requirements for this 

leave are the same as for leave for any other FMLA-qualifying reason. 

 

This leave is applied on a per-covered-service member, per-injury basis, which means that an eligible 

employee may be entitled to take more than one period of 26 weeks of leave during separate single 12- 

month periods if the leave is to care for different covered service members or to care for the same 

service member with a subsequent serious injury or illness. Unlike all other qualifying reasons for leave 

where the employer establishes the 12-month period in which an eligible employee may take leave, for 

this leave, a single 12-month period begins on the date an employee first takes leave to care for a 

covered service member. 

 

A covered service member must be a current member of the Armed Forces, including a member of the 

National Guard or reserves, who has a serious injury or illness for which he or she is (1) undergoing 

medical treatment, recuperation or therapy; (2) in outpatient status or (3) on the temporary disability 

retired list. 

 

“Next of kin” is defined as the nearest blood relative of the service member, other than the service 

member’s spouse, parent, son, or daughter. An employer who wants proof of an individual’s status as a 

covered service member’s next of kin may seek reasonable documentation of the familial relationship 

from the employee. This documentation may take the form of a simple statement from the service 

member indicating that the employee has been designated as the service member’s next of kin. 

 

If leave qualifies as both military caregiver leave and leave to care for a family member with a serious 

health condition, the employer must designate the leave as military caregiver leave. An employer may 

retroactively designate leave as military caregiver leave in appropriate circumstances, but is not 

required to do so. 
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Serious Health Condition (29 C.F.R. § 825.115 (a), (c)) 

The new regulations clarify the following two qualifying reasons for FMLA leave: (1) an employee’s need 

to care for a spouse, child or parent who has a serious health condition and (2) an employee’s own 

serious health condition rendering the employee unable to perform his/her job. The new regulations 

revise two of the six categories that make up the definition of a serious health condition: “chronic 

conditions” and “incapacity and continuing treatment.” 

 

The definition of “chronic conditions” has been changed to specify that “periodic visits for treatment” 

for incapacity due to a chronic serious health condition must occur at least twice a year. 

 

The regulations also clarify the meaning of “incapacity and continuing treatment.” Previously, a serious 

health condition was considered to exist if, in connection with a period of incapacity of more than three 

consecutive calendar days, the employee or family member was treated two or more times by a health 

care provider. This “two visit” requirement was open-ended. Now, the new regulations clarify that the 

two visits must take place within 30 days of the first day of incapacity unless extenuating circumstances 

exist (i.e., circumstances beyond the employee’s control that prevent the follow-up visit from occurring 

as planned by the health care provider). The new regulations also clarify that the period of incapacity 

must be more than three consecutive “full” calendar days, and that the first of the two or more required 

treatments must occur within seven days of the first day of incapacity and be in-person visits with a 

health care provider for examination, evaluation or specific treatment. A phone call, letter, email, or text 

message will not qualify as treatment. To address concerns by employers that employees may schedule 

follow-up appointments simply to meet the test of a second visit, the regulations require that the health 

care provider, and not the employee or the patient, make the determination as to whether a second 

visit during the 30-day period is needed. 

 

Calculation of Leave (29 C.F.R. § 825.205 (b) (3), (c)) 

The new regulations clarify how to calculate an employee’s leave entitlement when an employee works 

a schedule that varies so much from week-to-week that no “normal” schedule or pattern can be 

discerned. The employer is now required to calculate a weekly average over the 12 months prior to the 

leave period (rather than just the prior 12 weeks as previously required) to obtain a truer picture of the 

employee’s actual average workweek. 

 

The new regulations also clarify that where an employee would normally be required to work overtime, 

but cannot do so because of a FMLA-qualifying condition, the employee may be charged FMLA leave for 

the hours not worked. The rationale behind charging overtime as FMLA leave is that overtime is factored 

into the FMLA entitlement because both the entitlement and the leave usage rate are based on the 

employee’s required (i.e., scheduled) hours of work. The DOL believes it is fair, therefore, that overtime 

not worked be counted against the FMLA entitlement when the employee would have been required to 

work the overtime hours but for the use of FMLA leave. 

 

Reduced/Intermittent Leave (29 C.F.R. § 825.205 (a), (b)) 

Employees who take intermittent leave for planned medical treatment when medically necessary now 

have an obligation to make a “reasonable effort” to schedule this treatment so as not to disrupt unduly 

the employer’s operations. The new regulations clarify that the employer must account for intermittent 

or reduced-schedule leave under the FMLA using the same policies it uses to account for the use of 

other forms of leave. While employers may choose to use a smaller increment to account for FMLA 
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leave than they use to account for other forms of leave, they may not use a larger increment for FMLA 

leave. Employers must use an increment equal to or less than the smallest increment used for other 

forms of leave, as long as the smallest increment is no greater than one hour. If an employer uses 

different increments to account for different types of leave (for example, accounting for sick leave in 30-

minute increments and vacation leave in one-hour increments), the employer must account for FMLA 

leave using an increment equal to or less than the smallest increment used to account for any other type 

of leave (i.e., 30 minutes in the example above). 

 

Substitution of Leave (29 C.F.R. § 825.207 (a), (d), (e), (f)) 

Prior to the new regulations, employers were prohibited from imposing any limits on the substitution of 

paid vacation or personal leave and could only restrict the substitution of paid sick or medical leave 

under the FMLA to situations in which they would otherwise have provided such paid leave. The new 

regulations now require employees who seek to substitute accrued paid leave of any kind for unpaid 

FMLA leave to comply with the terms and conditions of the employer’s normal leave policy. Employers 

are required to notify employees of any additional requirements for the use of paid leave in the rights 

and responsibilities notice (e.g., paid leave only being available in full-day increments), and if employees 

do not or cannot meet those requirements, they remain entitled to unpaid FMLA leave. For example, an 

employer is not obligated to allow an employee to substitute paid sick leave for unpaid FMLA leave in 

order to care for a child with a serious health condition if the employer’s normal sick leave rules allow 

such leave only for the employee’s own illness. 

 

The new regulations clarify that the substitution of paid leave does not apply where the employee is 

receiving paid disability leave or worker’s compensation, but the employee and employer may agree, 

where state law permits, to supplement the disability plan benefits or worker’s compensation benefits 

with paid leave. Additionally, paid disability leave and worker’s compensation due to an FMLA-qualifying 

serious health condition is counted against an employee’s FMLA leave entitlement, regardless of 

whether the employee is using accrued paid leave to supplement the disability or worker’s 

compensation benefits. The new regulations also permit compensatory time accrued by public agency 

employees under the Fair Labor Standards Act to be substituted for unpaid FMLA leave. 

 

Bonuses and Attendance Awards (29 C.F.R. § 825.215 (c) (2)) 

The new regulations clarify that an employer is permitted to disqualify an employee from a bonus or 

other payment based on the achievement of a specified goal such as hours worked, products sold, or 

perfect attendance, where the employee has not met the goal due to FMLA leave, unless the bonus 

would otherwise be paid to employees on an equivalent leave status for a reason that does not qualify 

as FMLA leave. 

 

Light Duty Assignment and Restoration Rights (29 C.F.R. § 825.220 (d)) 

Employees may voluntarily agree to perform modified or light duty work in lieu of taking FMLA leave; 

however employers may not require employees to agree to such arrangements. The new regulations 

clarify that when an employee voluntarily accepts a light duty assignment, the period of the light duty 

assignment does not count as FMLA leave and, at the end of the light duty assignment, the employee 

has the right to be restored to the same or equivalent position she or he held before accepting the light 

duty assignment, provided s/he is able to perform the essential functions of that position. In order to 

address the administrative difficulties that an open-ended restoration right would present for 

employers, the regulations provide that an employee’s right to restoration while on a light duty 
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assignment expires at the end of the 12-month leave-year period that the employer uses to calculate 

FMLA leave. 

 

Employer Notice Requirements (29 C.F.R. § 825.300)  

The new regulations restructure and add to an employer’s notice requirements. Employers are required 

to provide four different types of notices: (1) a general notice; (2) an eligibility notice; (3) a rights and 

responsibilities notice; and (4) a designation notice. The new regulations provide that failure to follow 

the notice requirements may result in employer liability for compensation and benefits lost by an 

employee due to the failure and/or for other actual monetary losses sustained by an employee as a 

direct result of the failure. In addition, the employer may be required to provide other appropriate relief 

to the affected employee, such as employment, reinstatement, or promotion. 

 

General Notice (29 C.F.R. § 825.300 (a))  

The new regulations clarify the posting and distribution requirements of the general notice.  Every 

employer covered by the FMLA is required to post and keep posted a notice on its premises, in 

conspicuous places in fully legible text where it can be readily seen not only by employees but also now 

by applicants for employment. The new regulations permit electronic posting if all the posting 

requirements are met. However, to ensure that applicants receive the notice, non-electronic 

distribution may be required. If an employer provides forms to applicants electronically, it should 

include the notice with the other forms. 

 

Covered employers must post this general notice even if no employees are eligible for FMLA leave. If an 

FMLA-covered employer has any eligible employees, the employer is required by the new regulations to 

provide the general notice to each employee by including the notice in employee handbooks or other 

written guidance regarding employee leave or benefit rights, if such written materials exist, or by 

distributing a copy of the notice to each new employee upon hiring. This requirement may also be met 

using electronic means. 

 

Eligibility Notice and Rights and Responsibilities Notice (29 C.F.R. § 825.300 (b), (c)) 

The eligibility notice is new and has been combined with the rights and responsibilities notice.  When an 

employee requests FMLA leave, or when the employer acquires knowledge that an employee’s leave 

may be for an FMLA-qualifying reason, the employer must now notify the employee of the employee’s 

eligibility to take FMLA leave within five business days, absent extenuating circumstances, and if the 

employee is not eligible, the employer must state one reason why. Employee eligibility is determined 

(and notice must be provided) at the beginning of the first instance of leave for each FMLA-qualifying 

reason in the applicable 12-month period. Notification of eligibility may be oral or in writing. 

 

As to the rights and responsibilities notice, employers now must provide written notice detailing the 

specific expectations and obligations of the employee and explaining any consequences of a failure to 

meet these obligations. This notice must be provided to the employee each time the eligibility notice is 

provided and will most likely be accompanied by a certification form. 

 

Designation Notice (29 C.F.R. § 825.300 (d)) 
The regulations revise some of the requirements of the designation notice.  This notice now must 

include any requirement for the substitution of paid leave and for a fitness-for-duty certification, 
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including a list of the essential functions of the employee’s position if the employer wants the 

certification to address the employee’s ability to perform such functions upon return from FMLA leave. 

 

When the employer has enough information to determine whether the leave is being taken for an 

FMLA-qualifying reason (e.g., after receiving a certification), the employer is now required to notify the 

employee whether the leave will be designated and will be counted as FMLA leave within five business 

days, absent extenuating circumstances. If leave is not FMLA-qualifying, the employer is only required to 

provide a “simple written statement” to that effect. 

 

The employer must also notify the employee of the amount of leave that will be counted against the 

employee’s FMLA leave entitlement. If this is not possible, the employer must provide the required 

information upon request but no more often than once in a 30-day period in which leave is taken. This 

notice may be oral or in writing, and oral notice must be confirmed in writing no later than the following 

payday. The written notice may be in any form, including a notation on the employee’s pay stub. 

 

Employee Notice Requirements (29 C.F.R. §§ 825.302; 825.303) 

Under the new regulations, if it is not practicable for an employee to give 30 days’ advance notice, the 

employee must give notice of unforeseeable leave as soon as practicable (as is the case with 

foreseesable leave); however, “as soon as practicable” is no longer defined as requiring the employee to 

give notice “within one or two business days of when the need for leave becomes known to the 

employee.” Now the determination of when an employee could practicably provide notice for either 

foreseeable or unforeseeable leave will take into account the individual facts and circumstances of the 

employee’s situation. Additionally, when an employee provides less than 30 days’ notice of foreseeable 

leave, the employee must, upon his or her employer’s request, explain the reason why it was not 

practicable to give 30 days’ notice. Failure to respond to reasonable employer inquiries regarding the 

leave request may result in denial of FMLA protection if the employer is unable to determine whether 

the leave is FMLA-qualifying. An employer may also require an employee to comply with the employer’s 

usual and customary notice and procedural requirements for requesting leave, absent unusual 

circumstances. 

 

Certifications (29 C.F.R. §§ 825.305 (b), (c), (d); 825.307 (a); 825.308)  

 

Certification for a Serious Health Condition 

The employer now has five days (up from two) from the day that the employee gives notice of the need 

for leave to request that the employee furnish a medical certification for the employee’s own serious 

health condition or the serious health condition of the employee’s covered family member. The 

employee must then provide the requested certification to the employer within 15 calendar days after 

the employer’s request, unless it is not practicable under the particular circumstances to do so despite 

the employee’s diligent, good faith efforts or unless the employer provides more than 15 calendar days 

to return the requested certification.   

 

If an employer believes that a certification is incomplete or insufficient for the employer to make a 

determination as to the employee’s eligibility for FMLA leave, the employer must notify the employee in 

writing and specifically identify the missing or insufficient information. The employee then has seven 

days to provide the requested information. 
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At the time the employer requests certification, the employer must also advise the employee of the 

anticipated consequences of the employee’s failure to provide adequate certification. If the employee 

fails to provide the employer with a complete and sufficient certification, after having been given an 

opportunity to provide any missing information, or fails to provide any certification, the employer may 

deny the taking of FMLA leave. The employer is not required to provide notice to employees who fail to 

provide a certification. 

 

DOL offers optional medical certification forms for an employee’s own serious health condition or the 

serious health condition of a family member.  

 

The new regulations also allow an employer to contact an employee’s health care provider directly to 

authenticate or to obtain clarification of information required by a certification. However, because of 

privacy concerns, an employee’s direct supervisor is prohibited from making these inquiries. Rather, a 

health care provider, a human resources professional, a leave administrator (including third-party 

administrators), or a management official are the individuals permitted to make these inquiries. The 

regulations recognize that health care providers will require signed HIPAA authorizations in order to 

release employees’ health information to their employers and specify that an employer may deny an 

employee’s request for FMLA leave if the employee fails or refuses to complete the HIPAA authorization 

or to consent to the release of the health care information required to complete the certification. 

 

Under the new regulations, an employer may request medical recertification no more often than every 

30 days and only in connection with an employee’s absence. If the medical certification indicates that 

the minimum duration of the condition is more than 30 days, an employer must wait until that minimum 

duration expires before requesting a recertification. In all cases, however, an employer may request a 

recertification of a medical condition every six months in connection with an employee’s absence. 

 

Certification for Military Leave (29 C.F.R. §§ 825.302; 825.309; 825,310)  

The first time an employee requests qualifying exigency leave, an employer may require the employee 

to provide a copy of the covered military member’s active duty orders or other documentation issued by 

the military which indicates that the covered military member is on active duty or on call to active duty 

status in support of a contingency operation, and the dates of the covered military member’s active duty 

service.   DOL offers optional certification forms for qualifying exigency leave.   

 

If the qualifying exigency leave involves the employee meeting with a third party, the employer may 

contact the individual or entity for purposes of verifying a meeting or appointment schedule and the 

nature of the meeting. The employer may also contact the appropriate unit of the Department of 

Defense (DOD) to request verification that a covered military member is on active duty or on call to 

active duty status. The employee’s permission is not required for either third-party contacts or contacts 

with the DOD. 

 

An employer may require an employee seeking military caregiver leave to provide certification 

completed by an authorized health care provider.  DOL offers optional military caregiver leave forms for 

employers.  Some documents known as “invitational travel orders” (ITOs) or “invitational travel 

authorizations” (ITAs) must be accepted as sufficient certification in lieu of the employer’s own 

certification. ITOs and ITAs are issued to a family member to join an injured or ill service member at his 

or her bedside. Unlike other types of FMLA leave related to serious health conditions, an employer is not 
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permitted to require second and third opinions or to require recertification. An employer may seek 

authentication and/or clarification of any type of certification issued for military caregiver leave. 

 

Fitness-for-Duty Certification 

As a condition of restoring an employee whose FMLA leave was triggered by the employee’s own 

serious health condition that made the employee unable to perform his or her job, an employer may 

have a uniformly applied policy or practice that requires all similarly situated employees who take leave 

for such conditions to obtain and present certification from the employee’s health care provider that the 

employee is able to resume work. 

 

The new regulations require that, in order for the employer to require that the certification specifically 

address the employee’s ability to perform the essential functions of the employee’s job, an employer 

must provide an employee with a list of the essential functions of the employee’s job no later than with 

the designation notice, and must indicate in that notice that the certification must address the 

employee’s ability to perform those essential functions. 

 

The employer may contact the employee’s health care provider for purposes of clarifying and 

authenticating the fitness-for-duty certification. No second or third opinions on a fitness-for-duty 

certification may be required. The cost of the certification is to be borne by the employee, and the 

employee is not entitled to be paid for the time or travel costs spent in acquiring the certification. 

 

Changes to the ADA 
Congress passed the ADA in 1991 in order to provide a clear and comprehensive national mandate to 

end discrimination against individuals with disabilities and to bring persons with disabilities into the 

economic and social mainstream of American life. Since then, courts have mostly interpreted the ADA 

narrowly in favor of employers. However, in 2008 Congress amended the ADA to enforce what it 

believed to be the original intent of the act; these amendments became effective January 1, 2009. See 

Public Law 100-325.  The significant changes are outlined below: 

 

The definition of the term “disability” is now to be construed more broadly. The amended ADA 

specifically instructs employers and courts that the definition of disability “shall be construed in favor of 

broad coverage of individuals” and “to the maximum extent permitted” by the statute. 

 

The ADA specifies that an individual with a disability is someone who: (1) has a physical or mental 

impairment that substantially limits one or more of the individual’s major life activities; (2) has a record 

of such impairment; or (3) is regarded as having such impairment. Previously, the ADA was silent as to 

what constituted a major life activity. The ADA amendments add a thorough and exhaustive list of major 

life activities which include, but are not limited to: caring for oneself; performing manual tasks; seeing; 

hearing; eating; sleeping; walking; standing; lifting; bending; speaking; breathing; learning; reading; 

concentrating; thinking; communicating; and working. A major life activity is now defined to include the 

operation of a major bodily function, including but not limited to, functions of the immune system, 

normal cell growth, and digestive, bowel, bladder, neurological, brain, respiratory, circulatory, 

endocrine, and reproductive functions. 

 

The new amendments require that the determination of whether an impairment substantially limits a 

major life activity must be made without regard to whether the individual has taken any steps to reduce 
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the effects of his or her disability, such as medication, medical supplies, equipment, or appliances, low-

vision devices (which do not include ordinary eyeglasses or contact lenses), prosthetics, hearing aids or 

other implantable hearing devices, mobility devices or learned adaptations. 

 

Under the ADA amendments, an impairment that is episodic or in remission is a disability if it would 

substantially limit a major life activity when active. So now employers will need to determine whether 

such impairments could rise to the level of disability and treat employees accordingly. 

 

Additionally, if the employee is wrongly regarded as having a disability, she or he may be covered by the 

ADA. This provision is intended to prevent discrimination against those individuals having a condition 

that may not substantially limit a major life activity, but who could be discriminated against on the basis 

of negative attitudes, such as those often directed toward HIV-positive individuals. Following the ADA 

amendments, an employee need only show that his or her employer perceived him/her as having a 

mental or physical impairment to prove that the employer wrongly “regarded” the employee as 

disabled. 

 

The ADA amendments clarify that nothing in the ADA provides the basis for a “reverse discrimination” 

claim by an employee without a disability who claims that he or she was subject to discrimination 

because of the his or her lack of disability. 

 

Employer Action Steps 

CAPLAW recommends the following action steps for employers to ensure compliance with the new 

FMLA regulations and ADA amendments: 

 

• Update polices, including employee handbooks, which are now required to include the FMLA 

general notice, along with procedures to reflect the new or changed requirements, obligations 

and options under the FMLA regulations. The updated policies should address any relevant state 

laws and rules that offer employees greater protections than the new FMLA regulations. 

 

• Update FMLA notice and certification forms and procedures. 

 

• Communicate the FMLA policy to employees and supervisors. 

 

• Institute a tracking system to ensure that staff are working within the time frames designated by 

the FMLA regulations. 

 

• Plan ahead for staffing to cover for those on FMLA leave to minimize disruption. 

 

• Train front-line supervisors and management, who are often the first to learn about a potential 

serious health condition or a military leave request, about their general duties under FMLA. 

Supervisors need to be able to spot FMLA red flags in order to ensure compliance and minimize 

the risk of legal liability. 

 

• Consider whether employees are entitled under the Americans with Disabilities Act to additional 

leave after FMLA leave has been exhausted or before an employee is FMLA-eligible. 
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• Update interactive ADA process polices to capture a wider range of information about an 

employee’s ability to perform their job. The interactive ADA process typically involves a 

questionnaire used to assess an employee who requests an accommodation for a disability. In 

most cases, the employee is responsible for requesting an accommodation; however, an 

employer should start the interactive process when they learn of the disability and the need for 

an accommodation. 

 

• Be prepared to offer ADA accommodations to a wider percentage of the workforce.   

 


