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Safely Using Criminal 
Background Information
By Merrily Acher, Esq., EEO Legal Solutions

Helping (and never harming) is the most basic tenet of every 
Community Action Agency’s mission.   Like all employers, 
however, Community Action Agencies (CAAs) have some 
positions in which the job duties themselves create a risk 
of harm to the general public, the served population, or the 
agency itself.  

For example, accounting positions afford access to 
confidential financial and personnel information, thereby 
creating the opportunity for an unscrupulous person to 

After Health Care Reform 
Upheld, What’s Next for 
CAAs?
By Riley Lovendale and Eleanor Evans, Esq., CAPLAW 

With its landmark decision in June, the U.S. Supreme Court 
left intact all the provisions of the 2010 federal health 
care reform law that affect Community Action Agencies 
(CAAs) as employers. Many commentators had expected 
the Court to specifically strike down the mandate in the 
law requiring all individuals to carry health insurance that 
meets certain minimum requirements or else pay a penalty, 
and possibly even to invalidate the entire Patient Protection 
and Affordable Care Act (ACA).  However, the Court upheld 
the individual mandate based on it being a valid exercise of 
Congress’s taxing power and did not strike down the ACA.

Now that the uncertainty surrounding the ACA’s 
constitutionality has been resolved, CAAs can focus on taking 
the steps necessary to comply with the ACA’s requirements.  
This article summarizes some of the more important items 
CAAs should be prepared to address in the coming years.   
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Health Care Reform  
(continued from cover)

2012 Items

2012 Form W-2 Reporting

The ACA requires employers to report the aggregate 
cost of applicable employer-sponsored health insurance 
on employees’ Form W-2s.1  This reporting is only for 
informational purposes and does not cause pre-tax health 
care coverage to become taxable. Each CAA that provides 
health insurance for its employees should modify its payroll 
system to record the aggregate cost of employer-sponsored 
health coverage provided to each employee in 2012 and 
report that cost on the 2012 Form W-2s that will be issued 
in January 2013. To assist employers in doing so, the IRS 
has released Notice 2012-9, which specifies three methods 
for calculating the reportable costs of health care coverage. 
Employers are not required to use the same method for 
every plan, but must use the same method for all employees 
who participate in a particular plan. 

Summary of Benefits and Coverage and Uniform 
Glossary
 
The ACA requires group health plans and health insurers 
to provide a summary of benefits and coverage (SBC) and 
a uniform glossary of coverage and medical terms for each 
plan.2  Coordinate with your insurance carrier (or your plan’s 
third-party administrator if your plan is self-insured) to 
prepare and distribute these documents by your CAA’s next 
open enrollment period; calendar year plans will need to 
distribute SBCs at the end of 2012. Group health plans that 
willfully fail to provide SBCs to plan participants can be fined 
up to $1,000 for each plan participant who does not receive 
an SBC.

The ACA specifies that a SBC must meet detailed content 
requirements and the following formatting and language 
requirements: (1) it must be presented in a uniform format, 
(2) it must use language the average plan enrollee would 
understand, (3) it cannot exceed four double-spaced pages, 
(4) its printed fonts may not be smaller than 12-point, and 
(5) it must be provided in a culturally and linguistically 
appropriate manner. SBCs may be distributed on paper or 
electronically; however, if they are distributed electronically, 
a paper copy must be made available upon request. Visit 
the U.S. Department of Labor’s Affordable Care Act webpage 
for resources on SBCs, including frequently asked questions 
(FAQs), templates, instructions and related materials.
If there is a material modification to coverage terms that 
would affect an SBC’s content, the plan or insurer must 
provide notice of that modification to plan participants at 
least 60 days before the change is implemented. A material 
modification is any modification to coverage that an average 
plan participant would consider to be an important change 
in the terms of the plan. For example, a material modification 
could include an enhancement or reduction in covered 
benefits or services provided.

Medical Loss Ratio Rebates

The ACA requires health insurers to provide medical loss 
ratio (MLR) rebates to fully insured health plans if the 
insurers do not spend required amounts on reimbursing 
clinical services or on health care quality improvement 
activities.3  Insurers began sending out the first round of 
MLR rebates in August. The U.S. Department of Labor has 
issued Technical Release No. 2011-04, which details how 
group health plans subject to ERISA4 should handle MLR 
rebates. Depending on the circumstances, the rebates may 
be considered “plan assets” under the Employee Retirement 
Income Security Act of 1974 (ERISA). If the rebates are 
considered plan assets, the employer must either: (1) 
use them to pay premiums on behalf of plan participants 
or issue refunds to participants within three months of 
receipt; or (2) direct the plan’s insurer to apply them toward 
payment of future participant premiums or toward benefit 
enhancements. The IRS has also published Medical Loss Ratio 
FAQs addressing the potential tax consequences of MLR 
rebates. Because the rules about MLR rebates are complex, 
CAAs receiving rebates should consult with a CPA or attorney 
who is well-versed in those rules about how best to handle 
the rebates.

Patient-Centered Outcomes Research Trust Fund Fee 

The ACA imposes a new fee on health insurers and on 
sponsors of self-insured health plans to finance the 
Patient-Centered Outcomes Research Trust Fund.  The trust 
fund was established under the ACA to assist the health 
care community in making informed health decisions by 
funding research on the effectiveness, benefits, and harms 
of different treatment options.5  The new fee, which will 
be imposed for plan years ending on or after October 1, 
2012 and before October 1, 2019, is a multiple of “average 
number of lives covered” under a plan. Until October 1, 
2013, the fee is $1 times the “average number of lives

Continued on page 8
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 covered,” and for plan years ending on or after October 1, 
2013 and before October 1, 2014, the fee is $2 times the 
“average number of lives covered.” After that point, the fee 
will be assessed on the basis of national health expenditure 
data release by the U.S. Department of Health and Human 
Services. The fees are collected like a tax, and must be 
reported on IRS Form 720.

If your CAA’s health plan is not self-insured, your insurance 
carrier will most likely build the fee into the premiums it 
charges. However, if your CAA sponsors a self-insured plan, 
your CAA will need to determine which method to use in 
calculating the average number of lives covered. Proposed 
U.S. Department of Treasury regulations detail the different 
methods for fee calculation. A CAA with a self-insured plan 
should consult with a CPA or attorney who fully understands 
these rules in order to determine which method to use in 
calculating the fee.

2013 Items

Medical Flexible Spending Accounts (FSAs)

The ACA sets a $2,500 limit on employee salary reduction 
contributions to medical flexible spending accounts (FSAs).6  
Earlier this year, the IRS published Notice 2012-40, which 
provides guidance on this new limit, including the following:

The $2,500 limit applies for plan years beginning on •	
or after January 1, 2013 and will be indexed for cost-
of-living adjustments for plan years beginning after 
December 31, 2013. 

 As long as plans apply the new limit for plan years •	
beginning on or after January 1, 2013, their plan 
documents may be amended to reflect the new limit 
at any time before December 31, 2014. 

If a plan provides a grace period (of up to two •	
months and 15 days after the end of a plan year) 
during which employees may incur and submit 
expenses for reimbursement, unused salary 
reduction contributions to the health FSA for plan 
years beginning in 2012 or later that are carried over 
into the grace period for a particular plan year will 
not count against the $2,500 limit for the next plan 
year. 

Individuals employed by more than one employer •	
may contribute up to $2,500 per year to each 
employer’s health FSA, as long as the employers are 
not members of the same controlled group.

Health Care Reform  
(continued from page 7)

Written Notice Regarding Exchanges, Tax Credits, and 
Contributions

As of March 1, 2013, employers must provide their 
employees with a notice containing certain information 
about the relevant health insurance exchange.  These state-
based insurance exchanges, which will become operational 
by 2014, will be competitive, consumer-centered health 
insurance marketplaces for consumers to compare and 
buy insurance. They will offer a wide range of customer 
assistance tools – including information about prices, quality, 
and physician and hospital networks. Plans offered in the 
exchanges will be required to provide at least a basic level 
of comprehensive benefits. Individuals and small employers 
(with fewer than 100 employees) will be eligible to purchase 
health insurance through the exchanges starting in 2014. 
Starting in 2017, states may permit large employers to 
purchase insurance through their exchanges.  

This notice must be provided in accordance with U.S. 
Department of Labor regulations, which have not yet been 
issued. CAAs should stay tuned for those regulations.

2014 Items

Automatic Enrollment in Health Coverage

The health care reform law requires employers with 200 
or more full-time equivalent employees (based on a 30-
hour work week) that sponsor one or more health plans to 
automatically enroll new full-time employees in a health 
plan. In addition, employees must be given adequate notice 
of this automatic enrollment process and an opportunity to 
opt out.7  

The ACA does not specify when the automatic enrollment 
provision becomes effective, and the U.S. Department of 
Labor has indicated that employers are not required to 
institute automatic enrollment until it issues regulations on 
that topic.8

Employer “Play or Pay” Mandate

Beginning in 2014, the employer “play or pay mandate” 
will become effective. Employers with 50 or more full-time 
equivalent employees will be required to “play” – that is, to 
provide affordable coverage meeting minimum standards of 
coverage and affordability – or pay a penalty to the Internal 
Revenue Service. The penalty is the lesser of: (1) $3,000 a 
year for each full-time employee who purchases insurance 
through a state exchange and receives a tax credit or cost-
sharing reduction, or (2) $2,000 a year for each full-time 
employee, excluding the first 30 full-time employees. The 
IRS recently issued Notice 2012-58, which offers employers 
options for determining which employees, such as variable 
hour or seasonable employees, are FTEs and how employers 
may qualify for a safe harbor alternative.

The cost of providing health insurance to employees is an 
allowable cost under the federal cost principle circulars and 
may be charged to a CAA’s federal grants.9  There is currently 

http://www.irs.gov/pub/irs-pdf/f720.pdf
http://www.irs.gov/pub/irs-pdf/f720.pdf
http://www.irs.gov/pub/irs-pdf/f720.pdf
http://www.irs.gov/pub/irs-pdf/f720.pdf
http://www.caplaw.org/resources/bytopic/healthreform.html
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no guidance as to whether the penalty payments would be 
considered allowable costs under the circulars.  However, 
the Supreme Court’s decision holding the individual mandate 
to be a tax provides a strong argument that the employer 
mandate payments should be considered taxes10 – which are 
allowable costs under the circulars11 – rather than penalties – 
which are not.12 

Nondiscrimination Requirements

The ACA prohibits non-grandfathered, fully-insured 
plans from discriminating in favor of highly compensated 
individuals (HCIs) relating to plan eligibility and benefits.13 
Non-grandfathered plans are plans adopted after March 
23, 2010 (the date the ACA was enacted) or plans that 
implemented certain modifications after the law was 
enacted.

For purposes of these nondiscrimination requirements, HCIs 
are defined as: (1) an individual who is among the highest-
paid 25 percent of employees participating in the health 
plan; (2) one of the highest paid officers in the organization; 
and (3) a shareholder who owns more than 10 percent of 
the value of the employer’s stock. Under rules in effect prior 
to enactment of the ACA, all self-insured plans, whether 
grandfathered or not, are prohibited from discriminating in 
favor of highly compensated individuals.

CAAs with non-grandfathered or self-insured plans should 
ensure that those plans do not discriminate in favor of 
HCIs. In all likelihood, this will require “testing,” a series of 
calculations performed on demographical employee data 
provided by the employer. Third-party administrators, CPA 
firms and other employee benefits consultants often provide 
testing services.

Prohibition on Excessive Waiting Periods

For plan years beginning on or after January 1, 2014, the 
ACA provides that waiting periods for employer-provided 
health coverage may not be longer than 90 days.14  This 
requirement applies to full- and part-time employees and 
their dependents who are eligible for coverage under an 
employer’s plan.

The U.S. Department of Treasury recently issued Notice 
2012-59, which is substantially similar to guidance issued 
by the U.S. Departments of Labor and Health and Human 
Services relating to the 90-day limit on waiting periods for 
employer-provided health coverage. Using examples, the 
notice explains how an employer can comply with the 90-
day waiting period limitation, particularly with respect to 
employees who work less predictable schedules.

Prohibition on Pre-Existing Condition Exclusions

For plan years beginning on or after January 1, 2014, group 
health plans may not exclude anyone with pre-existing 
health condition from coverage. Currently, this prohibition 
only applies to individuals under age 19 with a pre-existing 
condition.

Elimination of Annual Limits on Health Coverage

Starting with plan years beginning on or after January 1, 
2014, plans will no longer be allowed to impose annual 
limits on the dollar value of health benefits provided under 
the plan. For plan years beginning on or after September 
23, 2011 but before September 23, 2012, annual limits on 
coverage may not be less than $1.25 million. For plan years 
beginning on or after on or after September 23, 2012 but 
before January 1, 2014, those limits may not be less than $2 
million. 

Limitations on Cost-Sharing

The ACA limits the amount of cost-sharing allowed in non-
grandfathered health plans. (Cost-sharing means amounts 
plan participants are required to pay –  in the form of 
deductibles, co-pays, and co-insurance, for example – in 
order to receive benefits under a plan.) After 2014, cost-
sharing limits on non-grandfathered plans will increase by a 
specific premium adjustment percentage instead of simply 
being adjusted for inflation as they are now. 

Additional Employer Reporting Requirements

For calendar years starting with 2014, employers that 
sponsor self-insured plans must file an annual return 
with the IRS certifying whether their full-time equivalent 
employees had the opportunity to obtain minimum 
essential coverage. These employers will also need to report 
other information about the health insurance coverage 
they provide and to provide related statements to their 
employees. The first of these reports will need to be filed in 
2015.  In the case of fully insured plans, health insurance 
issuers will bbe responsible for these reports.

Continued on page 12
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raised additional questions about the allowability of the 
$19,000 charged to Head Start funds.  BCHS’s explanation of 
the contract suggested that only a portion of the amount was 
paid to the contractor for management of the building; the 
balance was repayment of a loan the contractor had made 
to BCHS. Therefore, the DAB found, the $19,000 charged to 
the Head Start grant for the building management contract 
substantially exceeded the value of the services BCHS 
received and may have been unallowable under the federal 
cost principles, which require a cost be reasonable for the 
performance of the grant.12 A cost is “reasonable” if “it does 
not exceed that which would be incurred by a prudent 
person under the circumstances prevailing at the time the 
decision was made to incur the costs.”13  

The DAB cited as further evidence of BCHS’s failure to 
comply with the open competition requirement in this 
procurement transaction that the real estate development 
company in question was owned by BCHS’s attorney and 
board member. By contracting with a company managed 
by its own attorney without open competition, BCHS failed 
to also comply with the HHS uniform grants administrative 
requirement that a grant recipient “shall be alert to 
organizational conflicts of interest as well as noncompetitive 
practices among contractors that may restrict or eliminate 
competition or otherwise restrain trade.”14 

Lastly, the DAB dismissed BCHS’s argument that the 
competition requirement15 in the HHS uniform grants 
administrative requirements did not apply because of 
amount of money at issue was small.  The DAB explained 
that there is no threshold restriction in the HHS uniform 
administrative requirements and that the requirement 
applies to all procurement transactions, regardless of 
amount.  

Lessons Learned

CAAs should be careful when determining that •	
competition is not necessary for a procurement, even 
for what they may consider to be a relatively small 
sum of money.  To the “maximum extent practical” is 
not the same as when it is convenient or financially 
advantageous.   

CAAs must constantly be alert to staff or •	
organizational conflicts of interests in their 
procurement processes and they must not elevate 
their own organization’s financial interest above the 
federal requirement for open competition.   

CAAs should understand that all costs, including •	
seemingly minor ones like interest on an unpaid 
credit card account, must be regularly reviewed to 
determine if they may be paid for using federal grant 
funds. 

(See end notes on page 13)

Head Start Disallowance 
(continued from page 5)

Wellness Programs

Starting in 2014, employers will be able to offer discounts 
of up to 30 percent of the cost of individual or family health 
care premiums for employees who participate in a wellness 
program or meet certain health targets.  The discount could 
increase to 50 percent if the U.S. Departments of Health and 
Human Services, Labor and Treasury deem it appropriate. 
Existing regulations permit employers to give a discount of 
up to 20 percent.

More Information 

For more information and updates on regulatory guidance, 
visit www.healthcare.gov, which contains information for 
individuals and employers, including an interactive timeline, 
the full text of the legislation, and an insurance finder tool, 
which provides a variety of insurance options depending 
on a person’s state of residence, age and circumstances.  
The site also includes a useful web page with resources 
for employers.  Other useful federal government sites with 
resources on compliance with the ACA include: the site of 
the Center for Consumer Information and Insurance Oversight, 
which oversees the implementation of ACA provisions 
related to private health insurance; the Department of Labor’s 
Affordable Care Act page; and the IRS page on Affordable Care 
Act Tax Provisions. Find additional health care resources on 
CAPLAW’s website. 

(See end notes on page 13)

Health Care Reform  
(continued from page 9)
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