Fall 2010

D AB Upholds Denial of Continuation Award

Repayment of

By Brittany Clement, CAPLAW

Partnership for Youth and Community Empowerment,
DAB No. 2306 (2010)"

he U.S. Department of Health and Human Services’

(HHS) Departmental Appeals Board (DAB) recently
upheld the Substance Abuse and Mental Health Services
Administration’s (SAMHSA) denial of the Partnership
for Youth and Community Empowerment’s (PYCE)
application for a non-competive continuation award to
fund the second year of PYCE’s Sober Truth on Preventing
Underage Drinking Act (STOP Act) project. SAMHSA
based the decision on the finding that PYCE had (1) failed
to comply with the terms and conditions of its first-year
award and (2) failed to achieve project objectives. The
DAB also upheld SAMHSA’s order to PYCE to repay
$16,757.67 in disallowed expenditures relating to PYCE’s
first-year award.

Background

SAMHSA awards STOP Act grants to nonprofit organizations
to implement programs designed to prevent underage
drinking. In October 2008, PYCE received a STOP Act grant
from SAMHSA in the amount of $32,321 to fund the first year of
a four-year project to prevent and reduce alcohol use by youth
in South Burlington, Vermont.

In early 2009, PYCE faced financial difficulties when it
learned that it would not be awarded two other grants it had
expected to receive. At that time, the PYCE executive director
notified SAMHSA that it was in the process of shutting down
operations; but, several weeks later, the executive director
and board president reported that PYCE continued to carry
out some of its project activities while seeking funding from
alternative sources. In March 2009, at SAMHSA’s request,
PYCE provided SAMHSA with a summary of its budget to
actual grant expenditures. The report showed that the first-
year award funds received by PYCE in September 2008 had all
been exhausted by early March 2009.

SAMHSA placed PYCE on “high risk status” on the grounds that
PYCE had expended all funds intended for a 12-month period
in four months and failed to meet the uniform administrative
requirements for awards and subawards. SAMHSA restricted
PYCE's award funds until PYCE adequately addressed
significant internal control weakness and/or accounting
system deficiencies and provided evidence of adequate
corrective action. SAMHSA also requested additional financial
and programmatic documentation to which PYCE responded

with revised summaries of its award expenditures, a review of
its grant implementation plan, and piecemeal updates of the
organization’s ongoing activities and fundraising plans. The
board president acknowledged that PYCE had overspent on
insurance and payroll but stated that it intended to raise funds
to continue its STOP Act grant work. PYCE also submitted
a final revision of budget to actual grant expenditures that
showed PYCE had spent $16,757.67 in award funds for costs not
approved in the grant.

Documentation submitted supported SAMHSA'’s finding that
PYCE charged unallowable expenses in September 2008 along
with other charges not approved in the original budget. PYCE
also failed to provide a detailed description of the amount
of work or the results of the work performed by its executive
director. SAMHSA directed PYCE to repay the $16,757.67 and
submit by June 26, 2009, arepayment plan, a plan to restart and
continue grant activities, and an application for a continuation
award to fund the second budget year. PYCE submitted an
application for a continuation award but failed to include a
detailed budget and justification for continuation funding.
In addition, PYCE provided a vague one-page repayment
plan citing potential fundraising activities but no committed
funds.

SAMHSA conducted a site visit of
PYCE in August 2009 and concluded
that PYCE did not have a functioning
board of directors, staff or any funds.
In September 2009, SAMHSA denied
PYCE’s application for continued
funding based on PYCE’s lack of
compliance with terms and conditions
of the first-year award and failure
to achieve STOP project objectives. SAMSHA demanded
repayment of $16,757.67 for disallowed costs relating to the
first-year award and advised PYCE it could appeal the decision
to the DAB.

PYCE appealed to the DAB in October 2009, arguing that
SAMHSA should not have denied continuation funds and
that PYCE should have additional time to correct its financial
deficiencies. Both parties agreed PYCE had incurred $16,757.67
in unallowable expenditures, but PYCE sought to reduce the
amount owed by crediting the in-kind, donated hours of staff
who continued working on grant initiatives after it exhausted
its grant funding.

Dismissal of PYCE’s Appeal
SAMHSA argued for dismissal of the appeal on the basis that
(continued on page 14)
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DAB AMA

(continued from page 4)

award.”> The TLP grant was bound by various standard terms
and conditions subjecting the grant award to the requirements
of the RHYA and obligating AMA to carry out the project
according to its proposed work plan. The RHYA and the
TLP grant announcement conditioned the receipt of federal
financial assistance on the TLP grantee agreeing to provide
homeless youth with shelter and other supportive services.?
The DAB found that the documents submitted by AMA offered
no evidence that during the first year of its grant AMA had, or
was in the process of implementing, a well-developed plan to
renovate and open a shelter. Rather, the documents supported
ACF reviewers’ conclusions that AMA did not meet, or make
meaningful progress toward, its responsibilities established by
the grant and AMA’s work plan.

The DAB also dismissed AMA’s argument that its non-
compliance should be excused by action or non-action of the
local licensing authority. The DAB based its position on a prior
DAB decision which held that the action or inaction of a local
authority does not excuse material noncompliance on the part
of a federal grantee. It is the grantee’s responsibility, prior to
submitting the grant application, to determine if the objectives
of its federally financed project are achievable.

AMA submitted mental health case summaries of six
girls who participated in a support group as evidence that it
provided non-shelter services to runaway and homeless youth.
AMA also contended that the ACF reviewer “failed to clearly
state or itemize in writing her issues regarding” AMA’s TLP and
“never presented AMA with written reports of her visits,” even
after AMA requested them. AMA suggested that ACF should
have continued funding its TLP because it provided, or would
provide, beneficial services to youth who were in great need of
its services.

The DAB found that AMA materially failed to comply with
grant terms and conditions because no evidence existed
showing that AMA had provided, or was providing, runaway
and homeless youth with counseling or other non-shelter
services. The DAB noted that the case studies submitted by
AMA failed to indicate that the girls were homeless, revealed
that a handful of the girls were below the statutory minimum
age, and showed that none of the girls appeared to live in an
unsafe environment. Moreover, the DAB determined that,
even if one or two of the girls were found to be legitimate
runaways or homeless, AMA failed to comply with the grant
terms and conditions because its grant application stated that
it would serve approximately 245 homeless and runaway youth
per year.

The DAB also found that no evidence supported AMA’s
assertion that ACF failed to provide AMA with a written
statement of its concerns and reports of its monitoring visits.
Even though the record did not indicate that ACF sent a

written report to AMA, the DAB explained that a prior DAB
decision established that “there is no requirement in [the
regulations] that the awarding agency make reports available
to the grantee; instead, [the regulations] require the grantee
to submit program performance and financial reports to the
agency.> Moreover, the DAB found that AMA did not allege
that it lacked actual notice or an adequate understanding of
ACF’s concerns. According to the DAB, AMA’s email messages,
its corrective action plan, and the technical assistance it
received showed AMA “was fully aware of ACF’s compliance
concerns prior to termination.”®

Lastly, the DAB based its decision on a prior DAB decision
stating that a grantee must do more than just provide, or intend
to provide, services beneficial to the community; rather, the
grantee must show that it is using the money to achieve the
specific purposes for which it received federal funding.” The
DAB found that ACF was under no obligation to continue
funding an organization such as AMA “that demonstrated an
inability to manage and fulfill its grant obligations.” See DAB
lessons learned on page 15 and article end notes on page 19.

DAB PYCE

(continued from page 5)

the DAB may not review a HHS denial of an application for
continuation funding based on a grantee’s failure to achieve
project objectives and that PYCE'’s failure to achieve project
objectives was alone sufficient to support SAMHSA’s decision
to deny PYCE continuation funding.

The DAB rejected this argument. The regulations governing
the procedures of the DAB provide that the DAB reviews
final written decisions in disputes arising over a denial of
a noncompeting continuation award when the denial is
for failure to comply with the terms of a previous award.’
Similarly, the uniform administrative requirements for awards
and subawards gives grant recipients the right to appeal final
decisions by HHS awarding agencies.> The DAB lacks authority
toreview a decision to deny continuation funding when it is not
based on the grantee’s failure to meet the terms and conditions
of a previous award.4

The DAB found that it had jurisdiction over the dispute.
SAMHSA had two grounds for denying PYCE’s continuation
award: (1) failure to achieve project objectives and (2) lack
of compliance with terms and conditions of the first-year
award. The DAB determined that SAMHSA based its decision
mainly on PYCE’s violation of terms and conditions of its
first-year award, not PYCE’s failure to meet project objectives.
Additionally, the DAB found that SAMHSA’s notice to PYCE
provided PYCE with the option to appeal SAMHSA’s decision.

Denial of Continuation Funding

The DAB upheld SAMHSA’s denial of continuation funding
because PYCE materially failed to comply with the terms and
conditions of its first-year award. STOP Act grant recipients
must comply with financial management requirements in
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the uniform administrative requirements, the HHS Grants
Policy Statement (GPS) and Office of Management and
Budget (OMB) Circular A-122. The financial management
requirements provide that a recipient may “charge to the
award only allowable costs resulting from obligations incurred
during the funding period and any pre-award costs authorized
by the HHS awarding agency> The requirements also state
that recipients’ financial management systems must provide
“effective control over and accountability for all funds,
property and other assets” consistent with the applicable cost
principles, such as OMB Circular A-122.5 The GPS reiterates
many of the financial management requirements, including
the requirement that recipients adequately safeguard assets
under the award.” OMB Circular A-122 requires organizations
to support salaries with personnel activity reports that: (1)
reflect an after-the-fact determination of each employee’s
actual activity; (2) account for the total activity for which
employeesare compensated and which isrequired to fulfill their
obligations; (3) are signed by the employee or by a responsible
supervisory official and reflect a reasonable estimate of the
actual work performed by the employee during the reported
periods; and (4) are prepared at least monthly in conjunction
with one or more pay periods.®

The DAB found that PYCE had violated all of the financial
management requirements cited by using nearly $5,000 of its
first-year funds for personnel and insurance costs incurred in
the month prior to the funding period without first receiving
authorization from SAMHSA to do so. According to the DAB,
PYCE also failed to exercise prudent stewardship over grant
funds when it knew that nearly all of its grant proposals had
been rejected but continued to deplete its STOP Act funds by
paying for costs not approved in the budget. In addition, the
DAB found that PYCE violated OMB Circular A-122 by failing
to report the number of hours its executive director dedicated
to the STOP Act project and how the executive director’s time
was spent.

Additional Time to Correct Deficiencies

PYCE argued that it should have more time to take corrective
action because it had consistently cooperated with SAMHSA’s
requests and was working on its financial issues. PYCE also
argued that it was moving forward with program initiatives
through the work of volunteers and was still in the process of
raising funds. PYCE further asked the DAB to recognize that
its former executive director had left the organization with
health problems and, as a result, the organization had little
time to comply with SAMHSA requests.

The DAB rejected PYCE’s request for more time to correct its
financial management and programmatic deficiencies. The
DAB relied on its past decisions holding that grantor agencies
are not required to provide a grantee an opportunity to remedy
deficiencies prior to denying an application for continuation
funding.® The DAB further found that SAMHSA gave PYCE
ample opportunity to correct its deficiencies before denying
PYCE'’s application for continued funding. SAMHSA placed
PYCE on “high risk status” in February 2009, requested
additional information and a repayment plan, and scheduled
a site visit in August 2009 to determine whether PYCE could

achieve the objectives of the grant award. By September 2009,
PYCE still remained insolvent without a plan to implement its
STOP Act project.

Unallowable Expenditures

PYCE acknowledged that it had $16,757.67 in unallowable
expenditures, but asked the DAB to reconsider approximately
$12,000 of those expendituresrelating to the executive director’s
salary by crediting the in-kind, donated hours of staff who
continued working on STOP Act grant initiatives.

The DAB rejected PYCE’s request to reduce the $16,757.67 it
owed SAMHSA. OMB Circular A-122 states that the value of
donated or volunteer services is not reimbursable as a direct
or indirect cost.® Therefore, the DAB found that the value of
such time could not be used to reduce the amount PYCE owed
SAMHSA in unallowable expenditures. See article end notes
on page 19.

Lessons Learned

e Doall of the research and legwork to make sure that
you submit a realistic grant application and work
plan.

e Review and understand the uniform administrative
requirements forawards and subawards and all grant
terms and conditions.

e Ensure that your organization, from its board of
directors to its employees, is committed to the
effort required to meet the terms and conditions of
the award and understands the risks, benefits and
commitment involved in accepting grant funds.

¢ Maintain proper records and take care to follow the
guidelines and requirements set forth in the grant
application.

e Only use grant funds to pay employees the portion
of their salary included in the grant budget and keep
detailed records of hours each employee works on
grant-funded projects as well as the total hours they
work.

e Inform grantor agencies of financial problems early,
and safeguard award funds during times of financial
hardship.

e Receive written approval from the grantor agency
for costs incurred prior to the funding period.
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