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Genetic Information Nondiscrimination Act
ADA Amendments Act

Family and Medical Leave Act Amendments
Lilly Ledbetter Fair Pay Act

New Federal Contractor Requirements:
Notice to Employees of Their Rights under
Federal Labor Law

Other Hot Topics: Health/ Care Reform

Genetic Information Nondiscrimination Act of
2008 (GINA)

New: federall law.

The employment provisions, (Title II) became
effective November 21, 2009




INA

Private and state and local government
employers with 15 or more employees

Employment agencies

Labor unions

Joint l[abor-management training programs
Congress and federal executive branch agencies

Genetic information (Gl) is infermation about:
an individual’s genetic tests
the genetic tests of family members

the manifestation of a disease or disorder in an
individual’s family members

Inclusion in genetic services or research
(including genetic testing, counseling, education), ..

INA

Gl does not include infermation about:

» the sex or age of an individual or family' member;
* an individual’s current disease or. disorder; or
« tests for alcohol or drug use

(though other laws may: restrict acquisition and/or
use ofi information concerning all of the above)




» Using Gl to: make decisions related to any terms,
conditions, or privileges of employment

NA

GINA prehibits acquisition ofi Gl

— Intentionally requesting, acquiring, or
purchasing Gl

Exceptions: (1) inadvertent acquisition or (2)
acqguisition to comply with the EMLA or ADA

GINA limits, disclosure of Gl

—Generally prohibited
Exception: with employee authorization, or by court
order, or to comply with leave laws

» Following the same rules for Gl as medical
information generally

» Keeping Gl in confidential medical files

» Not disclosing Gl about applicants and employees
Exception: Employers not liable for disclosing
Gl already publicly available




INA

« Making offensive remarks about the Gl of an
applicant, employee, or family member

Taking an adverse employment action against
an employee who:

INA

Alleged violations are filed with the EEOC (and state
agencies in many states) before an individual can
pursue a claim in federal court

On April 27, 2010, Pamela Fink of Connecticut filed
the first publicly known complaint under GINA with
the EEOC and the Connecticut Commission on
Human Rights.

Fink alleges that her employer, Mxenergy, demoted
and then terminated her employment after learning
that she carries a gene implicated in breast cancer.

Reinstatement, hiring, and prometion
Back pay and front pay.
Compensatory and punitive damages
Attorneys’ fees andi costs




Survive”

Post EEOC's revised “Equal Employment
Opportunity is the Law” poster
www.dol.gov/ofccp/regs/compliance/posters/pdf/eeopost.pdf

Protect Gl

Review and revise employment applications and
other related forms that ask for Gl.

Survive”

Review employment policies and practices.

Provide training to all employees about GINA’s
prohibitions, record-keeping reguirements and
any changes to agency policies and' practices.

» Americans with Disabilities Act of 1990 (ADA)

— prohibits discrimination against individuals with disabilities

¢ Definition of “Disability”




DAAA

« Remember, state laws can (and often do)
provide additional protections, and where there
is a conflict, the more protective statute will

apply
« The employment provisions (Title I) apply to:

» The ADA Amendments Act of 2008 (ADAAA)
introduced changes to the ADA to broaden the
interpretation of the definition of “disability”

» The changes make it easier for an individual to
claim that he or she has a disability.

» The ADAAA became effective on/January 1, 2009

Expands definition of “substantially limits”

Establishes specific, yet not exhaustive, list of
major life activities, including major bodily:
functions

Establishes that episodic conditions and
conditions in remission may be disabilities

Provides that an individual may be “regarded
as” having an impairment even if the impairment
is not perceived to limit a major life activity




ADAA

5. Proehibits consideration of moest “mitigating
measures”

Exception: ordinary eyeglasses or contact lenses

6. No reverse discrimination claims

ADAAA

ADAAA Might Apply if Prospective Relief is
Requested
In Kirk v. Nat'l Bd. of Medical Examiners (2009), the

Board denied student’s request for extra time to take
exam based on pre-ADAAA definition of disability.

Sixth Circuit ruled that, because the case involves
prospective relief and was pending when the ADAA
became effective, the ADAA applies.

Rather than seeking damages for past discrimination,
the student seeks accommodation on a future test

Actions motivated by bona fide worker safety.
concerns not prohibited under the ADAAA

In Wurzel v. Whirlpool Corp. (2010), district
court denied discrimination claim.

Employer did not regard sporadic angina as
substantially limiting major life activity of
working.

No pretext in employer’s safety concerns
about employee driving tow meotor.




Question of whether an individual’s impairment
is a disability “should not demand extensive
analysis™ (that is, relatively easy test to pass)

¢ Horgan v. Simmons (2010)

+ Menchaca v. Maricopa Community College
Dist. (2010)

ADAAA

Inflexible medical leave policies may violate ADA

e On August 27, 2009, the EEOC filed a class action
against United Parcel Service (case pending).

UPS employee took maximum company-permitted
12-month leave because of her multiple sclerosis

When employee returned, she experienced new.
symptoms and requested additional leave; UPS
fired her, without even considering granting her new
leave or a new position because of the company.
rule

o Survive”

1. Review current policies to determine if changes
need to be made in light of expanded definition of
“disability” and recent cases

Establish written procedures and protocols to
follow when you receive reasonable
accommodation reguests




0 Survive”

Create an interactive process checklist and
compliance packet to document handling of
reasonable accommodation requests

Ensure that job descriptions are accurate and
current to bolster your “not qualified” defense

Train managers to understand the ADAA and your
procedures to handle accommodation requests

ts

» Family and Medical Leave Act (a
SHERED)

* What is new?

* Why the amendments?




ts

Military Caregiver Leave

« Family members or next of kin of “covered service members” are
eligible for 26 workweeks of leave in a single 12 month period to
care for a covered service member with serious illness or injury
incurred in line of active duty in the regular armed forces or reserves

» who are undergoing medical treatment, recuperation, or
therapy for a serious injury or illness

» and who were members of Armed Forces in preceding 5 yrs

« aggravation of existing injuries or illnesses rendering unfit

» Military Caregiver Leave, continued

ts

Qualifying Exigency Leave
« For family members on or called to “covered active duty”:

» To deal with exigencies arising when individuals are on
active duty or have been called up to active duty:

10



Qualifying Exigency Leave (continued)
» May be taken intermittently

» Employee may use paid leave if allowed
under employer’s leave policies generally

» Employer may request copy of military
orders and documentation of the specific
need for the employee’s absence

» 12 weeks of leave, but included within the
normal FMLA allotment of 12 weeks

Late Designation of FMLA Leave

» Former regulations required an employer to
designate leave as FMLA leave within two
business days, and provided that an employer
that failed to do so could not designate leave
retroactively

New regulations extend employer’s designation
period to five business days, and preclude
retroactive designation only where the employee
would be unfairly prejudiced (but you still need
to designate on time)

ts

Intermittent Leave — Getting Better

» Employees who take leave to attend
medical treatment must make a
“reasonable effort” (and not merely
“attempt”) to schedule leave so as not to
unduly disrupt the employee’s operations

11



ts

Light Duty — Doesn’t Count

* At least two courts had held that an
employee on leave who returns to light
duty is still counting down the FMLA leave
entitlement

The final regulations reject this view. Time
spent on light duty does not count, and the
employee’s right to return to work is held
in abeyance during the light duty period

ts

Waiver of FMLA Rights — Feel Free

» The new regulations reject the view of one
federal appeals court that FMLA rights
could only be waived if approved by the
US DOL or a federal court

Under the regulations, backward-looking
waivers of FMLA rights are enforceable

Prospective waivers, however, are not

ts

New Forms - Use Them (or some
reasonable modification of them)

http://www.dol.gov/whd/fmla/index.htm
Post the New Poster

http://www.dol.gov/whd/regs/compliance/posters/f
mlaen.pdf

Keep your FMLA Policies up to Date
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e Ledbetter Act

 Lilly' Ledbetter is a former employee of
Alabama’s Goodyear Tire & Rubber Company.

After she retiredin 1998, Ledbetter filed a sex
discrimination claim against Goodyear under
Title VIl of the Civil Rights Act of 1964.

In her complaint, Ledbetter alleged that her:
performance was rated less favorably than her
male counterparts for performing similar work,
and she was therefore paid less.

e Ledbetter Act

* On May 28, 2007, the Supreme Court ruled that
Ledbetter’s claim was not timely.

Title VII requires that a claim must be filed within
180 days of the unlawful employment action (or
within 300 days, If cross-filed at a state agency: in a
dual-filing state).

In Ledbetter’s case, the Court stated that the
unlawful' employment action occurred when the
decision was made to pay her less.

e Ledbetter Act

« The Lilly Ledbetter Fair Pay Act of 2009 reversed
the Supreme Court’s decision in Ledbetter v.
Goodyear.

« The Act clarifies that an unlawful employment action
occurs with each discriminatory paycheck.

» The filing deadline for wage discrimination claims
now resets every time a new paycheck is issued.

13



e Ledbetter Act

*When a discriminatory compensation decision or “other
practice” is adopted

*\When an individual becomes subject to the decision or
other practice

*\When an individual is affected by application of the
decision or other practice, including/ each time there is a

discriminatory payment

e Ledbetter Act

—Title VII
—ADA and Rehabilitation Act
—ADEA

e Ledbetter Act

Schuler v. PricewaterhouseCoopers (2010):

D.C. Circuit Court of Appeals ruled that a
discriminatory denial of a promotion is not an
“other practice” that resets the claimi clock every:
time the aggrieved employee receives a paycheck.

14



e Ledbetter Act

» Any individual who becomes subject to the
discriminatory decision or practice

Note: Language ofi the Act is not limited to
employees only, suggesting that family:
members (like the spouse of a deceased
worker) can bring| claims

e Ledbetter Act

The Ledbetter Act was signed into law on
January 29, 2009, but applies retroactively to
actions pending|on or after May 28, 2007

o AT&T Corp. v. Hulteen (2009): Supreme
Court ruled that Act does not apply to
decisions that were lawful when they were
made and! only later became unlawfully
discriminatory.

Five to Survive”

Audit current pay documentation practices to
determine whether you have sufficient
documentation to support any challenged
compensation decisions.

Develop and document specific criteria for
compensation decisions to ensure consistency.
and uniformity in these decisions.

15



Five to Survive”

Review compensation decisions to aveid giving
managers sole discretion.

Consider revising document retention practices to
retain compensation decision documentation for
longer periods of time.

Train managers to understand the Act and its
ramifications.

actor Requirements

» Overview

» Effective Date

» Law and Regulation

actor Requirements

» Applies to “government contracts” with
federal contractors and subcontractors

» Exceptions

16



actor Requirements

» Language in Government Contracts,
covered subcontracts and purchase orders

* “29 C.F.R. Part 471, Appendix A to Subpart A”

actor Requirements ~

» Posting Requirements:

Right to organize

Right to join a labor union

Right to bargain collectively

Right to refrain from these activities

http://www.dol.gov/olms/regs/compliance/EQ13496.htm

actor Requirements

» Posting Requirements, Cont’'d

» Process for Ensuring compliance

17



actor Requirements  ~

» Potential Sanctions

* Absolute or conditioned on compliance

» What to do to ensure compliance?

Health Care

*« When?

¢ Costs

« Pitfalls

+  Opportunities

rm: Union Issues

Many employers are negotiating to reduce
health insurance costs

Be careful not to be too successful
(premiums < 60%7?)

Don’t pay too much in negotiations, or fight
too hard, for changes you may regret later

Note: no apparent exclusion for public
employers

18



)rm: Union Issues

» Be careful not to lock in current plans for
the life of long-term contracts (“employees
shall continue to participate in the
Company'’s Blue Cross/Blue Shield Master
Health Plus Plan”), if you may need to
change them (“employees shall be eligible
to participate in such plans as are in effect
from time to time for employees of the
organization generally”)

rm: Employment ~

Be careful not to promise current benefits
for life of long-term contracts, if you may
need to change them (“The executive shall
be eligible to participate in such plans as
are in effect from time to time for
employees of the organization generally”)

Beware of offering more favorable terms to
higher paid employees in insured plans

rm: Nursing

« In effect now (most likely). Requires:

* Not required to compensate for break
e <50 employees, not required if “undue hardship”

19



rm: Nursing

¢ Open questions:

» Awaiting DOL Guidance

« More protective state laws prevail (24 states and
DC have their own laws)
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